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A necessary, yet delicate reform of French contract law 
 
Article 8 of the law n°2015-177 concerning the modernisation and simplification of law and 

procedures in the areas of justice and Home Affairs, published on 17 February 2015, 

authorises the government - in spite of the fierce opposition by the Senate during its adoption 

- to reform the contract law by means of ordinance in its general terms, as well as with 

regards to the burden of proof.  

For a few years now, the reform of French contract law and the law of obligations has been a 

preoccupying concern. Indeed, numerous reform projects have already been launched. A 

draft legislation named Catala has led the way in 2005, which was followed by a project of 

the Chancellery and a project of the Academie des Sciences Morales et Politiques led under 

the direction of Pr. Terré. Even if these projects have inspired vivid discussions on the 

efficacy of the Civil Code and its necessary modernisation, none of them have led to a 

general reform in contract law and the law of obligations to this day. Not to mention the 

various European attempts, especially the rather timid project of the European Civil Code 

which has been violently denounced by French doctrine. Is this really the onset of the long 

awaited reform of French contract law?  

This is what Madame Taubira, the Ministry of Justice, apparently predicts. In her recent 

disclosure, she declared that she intended to "revolutionise" contract law by tackling the 

"very monument" which is represented by the Civil Code.  

Pursuant to law n° 2015-177, this revolution shall be introduced within the next 12 months 

given that a bill for the ratification of ordinances will have to be submitted before 17 February 

2016.  

The objective of this ambitious bill will be, according to the ministry, to clarify the general 

principles of contract law, and to ensure the protection of the weaker contracting party.  

In fact, this reform will very likely be based on the working document of the ministry of justice 

entitled "preliminary draft for the modernisation of the law of obligations". This document 

containing 307 articles, takes over a mix of core ideas from previous projects. It clarifies the 

law and codifies the jurisprudence rendering the civil code - almost unchanged since 1804 - 

more legible. Consequently, the general principle of good faith is affirmed and enlarged so 

that at the time of the formation and for the executioni of a contract good faith will be 

required.  In addition, the "chronopost" jurisprudence will be codifiedii.  

With regards to the protection of weaker parties, the draft nevertheless foreshadows great 

upheavals.   

Article 77 stipulates that the judge has the possibility to annul any contract clause that 

provokes - in his view - a significant imbalance between the partiesiii. Without having to revert 



 

to the principle of "Lésion" (unconscionability: disparity between the service provided and the 

expected returniv), this provision allows the judge to intervene in the contract, which up until 

now has only been tentatively permitted in rare cases.  This is certainly one of the most 

debated points of the reform: the fact that the notion of 'significant imbalance' is not clearly 

defined is frightening: the judicial appraisal thus defines its own scope of intervention. The 

scope can thus be reduced, or even remain unchanged, but it will not be less than to begin 

with. In any case, judicial insecurity will govern the contractual relations for some time to 

come.  

Furthermore, the parties risk that their contract will be subject to judicial examinations on the 

sole ground that the contract represents a disadvantage for one of the co-contractors. Thus, 

the impossibility of predicting judicial interventions can lead to an ultimate disinterest in 

French law from an international business-law point of view. In fact, French law, already a 

victim of “French law bashing”, will not become any more attractive owing to this disposition.  

The preliminary draft gives the judge likewise the possibility to refuse the forced execution of 

the contract if it turns out that it manifestly involves "unreasonable costs”v. But how exactly 

does the judge assess manifestly “unreasonable costs”? This question equally remains a 

mystery. Certain is however, that this disposition will allow the co-contractant in certain cases 

not to deliver, and to pay merely a compensation instead.  

Along the same lines, the theory of the judicial right of revision for permanent contracts will 

be affirmedvi. Nevertheless, this opens up the possibility for the parties to renegotiate their 

contracts. This disposition, endorsed by the great majority of the foregoing draft legislations 

has long been waited and wished for.  

These three essential alterations demonstrate the will to submit the binding power of a 

contract to judiciary control. This is regrettable in terms of business law which is seeking its 

equilibrium in the free negotiation between parties, each of them looking for its own profit. 

Furthermore, French law receives its standing for the choices that allow for individual 

autonomy. When it comes to this reform, the international competitiveness and attractiveness 

of French law are now at a primordial stake.  

At large, a reform of French contract law and the law of obligations is necessary. In this 

regard, giving the executive the power to proceed by way of ordinance is certainly one 

option. In fact, according to Philippe Stoffel-Munk highly political questions can be evaded in 

this way. In any case, this enactment should be adopted within a year, which may seem like 

a rather short period of time considering the 10 years during which this reform has been 

debated. It will thus be important not to rush through any of the solutions for the debated 

issues. Therefore, finding the right balance between the protection of the weaker contracting 

party and the autonomy of the parties will be a question that has to be decided with 

precaution.  

                                                           
i Article 3 of the preliminary draft: "contracts have to be formed and executed in good faith." 
ii Article 76 of the preliminary draft: "each clause that withholds the core commitments of the debtor, 
will not be valid." 
iii Article 77 of the preliminary draft:" a clause that engenders a significant imbalance between the 
rights and obligations of the contracting parties, can upon petition by the weaker party, be annulled by 
the judge. A significant imbalance is neither assessed through the subject of the contract nor through 
the aptness of the expected return." 
iv Article 78 of the preliminary draft: "for legally binding contracts a lack of equality as to the service 
provided has no ground for annulment, provided that no other legislation decides otherwise." 
v Article 129 of the preliminary draft: "the creditor of a debt can, after admonition, legally claim actual 

delivery, provided that the delivery is not impossible or tied to manifestly unreasonable costs." 



 

                                                                                                                                                                                     
vi Article 106 of the preliminary draft: "In the case of an unforeseen change of circumstances after the 

formation of a contract, whereby the cost of delivery becomes unreasonably high without the party 

previously having agreed to take such a risk, this party can consequently request a renegotiation of 

the contract with the other party. The permanent contract continues to be delivered after the 

renegotiation. If negotiation fails or is refused, the parties can request a legal adaptation of the 

contract. If one party rejects such a legal settlement, the other party can thus demand a legal 

termination in accordance with the conditions determined by the judge. " 


