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Legal News – Brutal termination of established business relationships – 
competitive tendering and lack of an “established” character in the 
commercial relationship 
 
Decision of the Commercial Chamber of the French Supreme Court dated October 18th 
2017, N°16-15138 
 

With its decision of 18th October 2017, the Commercial Chamber clarified the term of 
“established commercial relationship” within the meaning of Article L. 442-6 I 5° of the 
Commercial Code and has restricted the conditions under which it is possible to invoke it. 
 
For the record, Article L. 442-6 I 5° of the Commercial Code sets out the conditions under 
which the termination of a commercial relationship must be considered as brutal and gives 
rise to the right to compensation for the damage caused. 
 
Through extensive litigation, case law has regularly been given the opportunity to clarify the 
terms of this liability.  
 
Although the case-law trend has often been towards a broad acceptance of the criteria, this 
decision underlines a return journey to a more strict approach which will help to prevent 
abuse and aberration. 
 
One of the conditions of liability is that commercial relations have been “established”. 
 
The Supreme Court considers here that the commercial relationship was not established by 
stating that “although it lasted several years, [it] did not have the character of stability 
required by Article L. 442-6 I 5° of the Commercial Code”, since all orders have previously 
been subject to consultation (on price and delivery period). 
 
The Supreme Court confirms thus the Appeal decision according to which the competitive 
tendering mechanism applied to the orders creates a precarious commercial relationship 
which makes it impossible to consider them as “established” within the meaning of Article L. 
442-6 I 5° of the Commercial Code. 
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