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Legal News – Defective products – Public order and ex officio application 
of Law – Putting products into circulation 
 
Decision of the Chambre mixte of the French Cour de cassation dated 7th July 2017, 
N°15-25651 
 
With its decision dated 7th July 2017, the Chambre mixte of the French Cour de cassation 
decided that the provisions stemming from the Directive of the European Council dated 25th 
July 1985 on the approximation of the laws, regulations and administrative provisions of the 
Member States concerning liability for defective products (namely Articles 1245 et seq. of the 
French Civil Code – formerly Articles 1386-1 et seq. of the French Civil Code) must be 
regarded as public policy provisions which have to be applied ex officio by national judges. 
 
This means that French judges are henceforth obliged to examine spontaneously whether 
the conditions of liability for defective products are met, and if so, to convict the 
manufacturers on this basis, even if this legal basis was not invoked in the claim. 
 
The Chambre mixte points out that this ex officio application is due to the fact that these rules 
are European Union rules, which must therefore be regarded as mandatory public policy 
rules. 
 
Although this principle already applies to European Union consumer law, its assertion for 
rules which are not specific to consumers (as it is the case of the Council Directive 
concerning liability for defective products) is new. 
 
In the statement attached to the decision, the French Cour de cassation explains that by this 
decision it intends to “draw the judges' attention to the primacy of the law of the European 
Union and the obligation of national judges to ensure its full effectiveness.” 
 
The context in which this decision was rendered is worth mentioning. The action was initiated 
against the company Monsanto by a (professional) farmer. He purchased the product from 
an intermediate reseller and was intoxicated using it. 
 
On the basis of tort liability, the claimant invoked a breach of contract by Monsanto, in 
particular “a breach of its general information and safety obligation failing to comply with 
product packaging and labelling legislation” (see the decision of the Appeal Court of Lyon, 
dated 10/09/2015, N°07/07363). 
 
Monsanto disputed the tortious character of the action and sought to impose the terms of its 
contract which involved exclusive liability clauses. 
 
Both first instance and appellate judges granted the claimant’s request, stating that 
Monsanto had failed its information obligation, which is a breach of contract that constitutes  
a tortious fault, which can be invoked by a third party. 
 



  
 
 

 

It can be understood from this decision that obliging judges to examine the conditions of 
liability for defective products when the victims ascribe “the origin of their damage to the 
inadequacy of the information given on the labelling and packaging of the product”, the 
Chambre mixte of the Cour de cassation decides that such a breach of the obligation to 
provide information is a fault (contractual or tortious), which is not different from a lack of 
safety within the meaning of Article 1245-17 (formerly 1386-17) of the French Civil Code and 
within the case-law specifying its scope (in particular CJUE, 25/04/2002, C 52/00). 
 
In any case, by directing the debates towards the liability for defective products, which judges 
must henceforth raise ex officio, the Chambre mixte avoids, in fact, having to determinate the 
legal basis (contractual or tortious) of the fault as well as which criteria have to be retained to 
qualify the fault in such a configuration. In particular, judges avoid deciding whether a breach 
of a general obligation to provide information and safety is a breach of contract, which may or 
may not constitute tort. 
 
Another observation on this decision: the Cour de cassation explicitly decides that the date 
on which a product from serial production is put into circulation is not the date on which the 
first sample of product is put into circulation, but actually the date on which the whole lot was 
commercialised. Dates on which a product is put into circulation can therefore be as many 
times different as there are lots. This has important consequences, in particular concerning 
limitation and foreclosure periods. 
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