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The managing director of a limited liability partner company can be held liable according to article 

43 paragraph 2 GmbHG, if he requests the opening of insolvency proceedings due to pending 

illiquidity without the approval of the partnership shareholders (Article 18 InsO). 

In the case at hand, the claimant (the public limited partnership), brings compensation claims against 

the former managing director of the company. The latter had requested, without approval of the 

shareholders, the opening of insolvency proceedings due to pending illiquidity. At the claimant's 

request, the decisions of the insolvency court pertaining to the opening of the insolvency 

proceedings and the appointment of a temporary insolvency administrator were quashed. The 

company now claims for compensation for the prepayments collected by the bank, the procedural 

expenses and lawyer fees. 

The defendant requests, for his part, the complete dismissal of the claims, on the grounds of the 

Business Judgment Rule. He also argues that he wasn't able to obtain the approval of the partnership 

shareholders, due to the fact that the trustee refused to give him their names and contact details.  

Both the Landgericht (Regional Court) and the Oberlandesgericht (Higher Regional Court) of Munich 

grant the company's request for compensation on the grounds of article 43 paragraph 2 GmbHG. 

Considering that the defendant was under no obligation to file such a request, nor did he (in the 

absence of the shareholders' approval) have the authorisation to do so, he breached his duties and 

obligations as managing director.  

In the case at hand, the request was not a corporate decision and the managing director was thus 

not entitled to rely on the Business Judgment Rule. Although in external relations the approval is not 

a precondition for the request or the initiation of the proceedings, as part of internal relations the 

authorised requester is under the obligation to obtain the shareholders' approval.   

The trustee's refusal to disclose the information concerning the shareholders is of no relevance: if 

the resolution cannot be brought about, within the internal relationship the managing director is not 

entitled to file a request for insolvency proceedings. Moreover, the trustee can himself decide on 

insolvency proceedings, and the disclosure of this information is thus not necessary.  

  



This is the first decision of an Appeal Court on the liability of the managing director concerning the 

initiation of insolvency proceedings according to article 18 InsO. Given the growing number of similar 

requests under the simplified procedure for judicial restructuring (in force since 1er March 2012), it is 

of major practical value.    

Certain legal regulations, concerning both judicial restructuring and liquidation, lack in precision, thus 

leaving room for manoeuver for the managing director. In the case at hand, the request for 

insolvency proceedings is not the fulfilment of a duty by the managing director, but a major 

corporate decision pertaining to the competence of the shareholders. 

 

 

 




